MEMPHIS BAR ASSOCIATION GUIDELINES FOR

 PROFESSIONAL COURTESY AND CONDUCT

PREAMBLE

A lawyer’s duty to each client is to represent that client zealously within the bounds of the law.  In striving to fulfill that duty, a lawyer must ever be conscious of the broader duty owed to the legal system which is designed to resolve human and societal problems in a rational and logical manner.
A lawyer owes to the judiciary a duty of candor, honesty, diligence and utmost respect.

A lawyer owes to opposing counsel a duty of courtesy, fairness and cooperation.

A lawyer should strive to achieve higher standards of conduct that those called for by the Code of Professional Responsibility.

A lawyer owes to the administration of justice a duty of personal dignity and professional integrity.

In furtherance of these fundamental concepts, the following Guidelines for Professional Courtesy and Conduct are hereby adopted.  These Guidelines are not intended nor should they be construed as establishing any minimum standards of professional care or competence.  The sole purpose of adopting these Guidelines is to promote and foster the ideals of professional courtesy, conduct and cooperation set out above.

I. COURTESY, CIVILITY AND PROFESSIONALISM

1. A lawyer should treat the opponent, the opposing party, the court and the members of the court staff with courtesy and civility, conducting business in a professional manner at all times.


2. A lawyer has no right, even when called upon by a client to do so, to abuse or to indulge in offensive conduct towards the opposite party.  A lawyer should always treat adverse witnesses and parties with fairness and due consideration.


3. While in adversary proceedings, clients are litigants, and while ill feelings may exist between them, such ill feeling(s) should not influence a lawyer’s conduct, attitude, or demeanor towards opposing lawyers.


4. A lawyer should do all that is necessary to ensure that clients, the public, and other lawyers respect the judicial system.  To this end, a lawyer should:


a)  Never knowingly misstate fact or law, regardless of any pressure to do so.


b)  Not engage in tactics that complicate or delay matters unnecessarily.


c)  Avoid creating unrealistic expectations of a client or the public.


d)  Avoid denigrating the legal profession, the court system or adversary counsel.


5.
A lawyer should encourage methods and practices which simplify and make less expensive the rendering of legal services.


6.
A lawyer should never institute or pursue a legal procedure solely for the lawyer’s own profit where there is no reasonable 
expectation that it will advance or contribute to the best interest of the client.

7.
A lawyer should preserve and respect the law by observing all duties to the community and to the Profession.  To this end, a 
lawyer should:


a)  Contribute time and expertise to those unable to otherwise afford representation of their interests.


b)  Participate in public service and public education activities through personal involvement and financial contributions, and 
 
     encourage fellow lawyers to do the same.


c)  Work to develop among lawyers a strong commitment to the ideals of integrity, honesty, competence, fairness, 
   
 
      independence, courage, and dedication to the public interest.

8.
A lawyer should recognize the importance of communication with both clients and adversaries.  A lawyer should return all 
telephone calls and respond to all correspondence promptly.

9.
A lawyer should never deceive the court or another lawyer.

10.
A lawyer should honor promises or commitments made to another lawyer.

11.
A lawyer should make every reasonable effort to cooperate with opposing counsel.

12.
A lawyer should maintain a cordial and respectful relationship with opposing counsel.

13.
A lawyer should seek sanctions against opposing counsel only where required for the protection of the client or of the legal 
system and not for mere tactical advantage.

14.
A lawyer should not make unfounded accusations of unethical conduct about opposing counsel.

15.
A lawyer should never intentionally embarrass another lawyer and should avoid personal criticism of another lawyer.

16.
A lawyer should always be punctual.

II.  PROFESSIONAL CONDUCT IN LITIGATION
1.
A lawyer should respect the schedule and commitments of opposing counsel, clients and the courts, thereby promoting the 
efficient administration of justice and public confidence in our profession.  To this end, a lawyer should:


a)  Consult opposing counsel, when practical, before scheduling hearings and depositions.


b)  Avoid unnecessary continuances of trials, hearings or depositions.


c)  Immediately notify opposing counsel and the court of scheduling conflicts.

2.
A lawyer should consult opposing counsel in an effort to resolve matters by agreement before filing motions or requesting 
hearings.
3.
A lawyer should refrain from engaging in unnecessary, excessive or abusive discovery.  Requests for production of 
documents should not be excessive or designed solely to place a burden on the opposing party.

4.
A lawyer should comply fully with reasonable discovery requests and should not countenance obstructive or evasive tactics.  
To this end, a lawyer should:


a)  Exchange information voluntarily, when practical, without formal discovery requests.


b)  Upon request produce all responsive documents, and produce them as they are kept in the ordinary course of business or 

     organize and label them to correspond with the categories in the request.

5.
A lawyer should stipulate to matters where they are undisputed or where no genuine basis for objection exists.

6.
A lawyer should always contact opposing counsel in an effort to resolve litigation.  Since most cases are ultimately settled, 
initiating such discussions at the outset is recognition of reality, not a sign of weakness.

7.
A lawyer should make reasonable efforts to conduct all discovery by agreement.

8.
A lawyer should not use any form of discovery, or the scheduling of discovery, as a means of harassing opposing counsel or 
an opposing party.

9.
A lawyer should, when practical, consult with opposing counsel before scheduling hearings and depositions in a good faith 
attempt to avoid scheduling conflicts.

10.
A lawyer should avoid unnecessary delays.  To this end, a lawyer should:


a)  Give notice of cancellation of depositions and hearings to the court and opposing counsel at the earliest possible time.


b)  Submit any proposed order promptly to opposing counsel and attempt to reconcile any differences before presenting it to 
 
     the court.


c)  Respond promptly to any proposed order submitted by opposing counsel.

11.
A lawyer drafting a proposed order should reflect in it clearly and accurately the ruling of the court and nothing more.

12.
A lawyer should serve copies of all briefs upon opposing counsel at the time that they are filed with the court.

13.
A lawyer should not take a default judgment without first giving reasonable notice to opposing counsel or to the opposing 
party if not represented by counsel of his intention to do so, and should agree to set aside such a default judgment when 
reasonable cause exists and his client upon his recommendation consents.

14.
A lawyer should grant reasonable extensions of time to opposing counsel where such extensions will not have a material 
adverse effect on the rights of the client.

15.
A lawyer should not attempt to obtain an advantage by informal communication with the court.

III.  PROFESSIONAL CONDUCT IN BUSINESS AND COMMERCIAL PRACTICE
1.
A lawyer should determine the sophistication, goals, and demands of the client before representing the client in a transaction.

2.
A lawyer should ascertain and respect the scope of the negotiating authority granted by the client.

3.
A lawyer should be guided by the client’s goal in completing a transaction.  To this end, a lawyer should:


a)  Utilize terms which are clear, concise and practical in drafting documents.


b)  Not make an issue of matters of form when revising documents.  Pride of authorship, when matters of substance are not 
 
     involved, only contributes to delay and cost in a transaction.

4.
A lawyer should not seek tactical advantage by delaying negotiations until the last minute.  To promote efficiency and 
fairness a lawyer should, whenever possible, treat the negotiation of a transaction and the closing thereof as mutually 
exclusive activities.

5.
A lawyer should not use the threat of legal proceedings or of the possible effect thereof as a means of obtaining an unjustified 
advantage for a client.

6.
When a lawyer requires as part of a transaction an opinion letter from another lawyer, it should deal only with the matters 
requested, any reservation being clearly stated.
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